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QUESTIONS PRESENTED 


1. Did the District Court abuse its discretion 
and deny, appellant's Fifth Amendment rights to a fair 
trial and equal treatment in refusing to order that 
appellant, a federal prisoner, be brought to the 
District of Columbia for the trial of his Federal 
Tort Claims Act suit? 

2. Did the District Court abuse its discretion 
‘and deny appellant's Fifth Amendment rights to a fair 
trial and equal treatment by dismissing his action 
for want of prosecution because appellant, being in 
a federal prison, was unable to appear at the time 
set for trial, after the United States and the Dis- 
trict Court refused to have him transferred to the 


District of Columbia for trial? 
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BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 21983 


ARTHUR HANNAH, APPELLANT 
Vv. 


‘UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
| for the District of Columbia 


JURISDICTIONAL STATEMENT 


Complaint was filed by appellant fo the United 
States District Court for the District of Columbia on 
September 2, 1964, under the provisions of the Federal 
Tort Claims Act, 28 U.S.C., §§ 1346(b), 2671-2680. The 
‘complaint alleged personal injuries to the appellant 
caused by acts of negligence committed by employees 
_of the United States in September, 1962 and thereafter 
at St. Elizabeth's Hospital, Washington, D.C., and at 


1. 


Norfolk, Virginia, while appellant was confined as 
a federal prisoner in the custody of the United States. 


(Complaint, Sept. 2, 1964.) The District Court had 


jurisdiction under the Federal Tort Claims Act, 28 
U.S.C. §$§ 1346(b), 2671-2680. | 
On February 28, 1968 the District Court entered 
a final order dismissing this case for “want of prosecu- 
tion". (Order entered Feb. 28, 1968.) : 
On April 8, 1968 appellant made ippiicat ton to 
the District Court for leave to appeal without prepay- 
ment of fees and costs pursuant to 28 U.S.C. § 1915. 


This application was granted by the District Court on 


April 22, 1968. (“Application for Leave to Appeal 


without Prepayment of Fees and.Costs," April 8, 1968, 

and Court's order noted thereon April 22, 1968.) 
Appellant filed notice of appeal to this Court 

on April 26, 1968, as provided in Rule 73, Federal Rules | 

of Civil Procedure, 28 U.S.C.A. (Notice of) Appeal, 


| 


April 26, 1968.) The action was docketed in this 


Court on May 29, 1968. This Court has jurisdiction 
of this appeal pursuant to 28 U.S.C. § 1292. 
2a ste al 


| 
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STATEMENT OF THE CASE 

Appellant's complaint under the Federal Tort 
Claims Act, 28 U.S.C. §§ 1346(b), 2671-2680, alleged 
that during September, 1962 appellant, a United States 
citizen, was confined in St. Elizabeth's Hospital, 
Washington, D. C. for the purpose of undergoing a 
mental examination pursuant to an order of the United 
States District Court for the Eastern District of 
Virginia. While thus confined, appellant suffered an 
injury to his head when, moving a bedside locker at the 
direction of a ward attendant, appellant slipped and fell 
and the locker struck him across his eyes and forehead. 
Appellant alleged negligence by employees of the United 
States in requiring him to move the locker on a highly 
waxed floor and without warning tia of the dangerously 
Slippery condition on the floor. 

Appellant further alleged that employees of the 
United States at St. Elizabeth's Hospital and at Norfolk, 
Virginia (after appellant was transferred back there) 
negligently failed to provide proper medical diagnosis 


and treatment to appellant. Appellant claimed permanent 
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| 
, injuries, including loss of eine (Complaint, Sept. 
2; 1964.) | 
Appellant has been in the custody of the United — 
States ever since the time of his injury. At the time 
the complaint was filed, and at all times since, ap- 
pellant has been confined in the United States Penit- 
entiary, Springfield, Missouri. (See Pretrial Proceed- 
ings, Feb. 14, 1967.) : 
After answer to the complaint was filed, both 
parties engaged in discovery through interrogatories, 
and appellant also through oral depositions of appellee's 
employees and inspection and copying of ‘appellee's medi- 
cal records relating to appellant. | 
On January 21, 1966 appeliant's attorney filed a 


motion to require the United States to deliver appellant 


to the District of Columbia for physical examination. 

(See “Motion to Compel Defendant to Deliver Plaintiff 

for Physical Examination in District of Columbia", Jan. 
21, 1966.) The pretrial examiner heard this motion and 
recommended denial, without prejudice to its renewal if 
the parties could not agree on other satisfactory arrange- 
ments. (Recommendation of Pretrial Examiner, Feb. 4, 
1966.) : oe 


On August 23, 1966 appellant filed a certificate 
that the case was ready for trial. (Certificate of 
Readiness, Aug. 23, 1966.) 

On February 14, 1967 pretrial proceedings were 
conducted, (Pretrial Proceedings, Feb. 14, 1967.) 

On January 8, 1968 having received notice for 
trial, appellant's attorney filed a motion to compel 
the United States to deliver appellant to the District 
of Columbia for trial, and to postpone the trial date 
until such time as appellant was brought to the District 
of Columbia. ("Motion to Compel Defendant to Deliver 
Plaintiff to the District of Columbia for Trial, and 
to Postpone Trial Date", Jan. 8, 1968.) This motion 
was denied by Judge McGuire. (Order entered Feb. 9, 1968.) 
‘Thereafter the case was set for trial on February 23, 
1968. The attorneys for both parties appeared at that 
time before Judge Gesell, to whom the trial was assigned. 
Appellant's attorney orally renewed the motion to bring 
appellant to the District of Columbia for the trial, and 
moved in the alternative for leave to take appellant's 
deposition for use at trial. The Assistant United 


States Attorney representing the United States orally 
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moved to dismiss the case for want of prosecution. 
Judge Gesell denied appellant's motions, granted 
appellee’s motion to dismiss the case for want of 


prosecution, and dismissed the action with) pre- 


judice. (Order entered Feb. 28, 1968.) This 


appeal is from the Order of Judge Gesell. | 
CONSTITUTIONAL AND STATUTORY: 

PROVISIONS INVOLVED 
The United States Constitution, Amendment V, 


provides in part: 


' 
| 
1 


No person shall .. . be deprived 
of life, liberty, or property, Mirae 
out due process of law. ... 


The United States Code, Title 28, § 15460), 


! 
| 
1 
| 


provides: 


Subject to the provisions of. 

chapter 171 of this title, the district 
courts, together with the District Court 
for the Territory of Alaska, the United 
States District Court. for the District 
of the Canal Zone and the District Court 
of the Virgin Islands, shall have exclu- 
Sive jurisdiction of civil actions on 
claims against the United States, for 
money damages, accruing on and after 
January 1, 1945, for injury or loss of 
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property, or personal injury or 
death caused by the negligent or wrong- 
_ ful act or omission of any employee of 
_ the Government while acting within the 
scope of his office or employment, under 
circumstances where the United States, 
if a private person, would be liable to 
the claimant in accordance with the law 
of the place where the act or omission 
occurred, 


The United States Code, Title 28, § 1402(b), 
provides: 


Any civil action on a tort claim 
against the United States under sub- 
section (b) of section 1346 of this 
title may be prosecuted only in the 
judicial district where the plaintiff 
resides or wherein the act or omission 
complained of occurred. 


The United States Code, Title 28, $ 2401(b), 
provides in part: 
A tort claim against the United 
States shall be forever barred unless 
action is begun thereon within two years 
after such claim accrues. ... 
The United States Code, Title 28, § 2402, 
provides: 
Any action against the United States 


_ under section 1346 of this title shall 
_ be tried by the court without a jury. 
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The United States Code, Title 28, § 2674, 
provides in part: . ! 


| 

The United States shall be liable, 
respecting the provisions of this title 
relating to tort claims, in the same 
manner and to the same extent as|a pri- 
vate individual under like circumstances, 
but shall not be liable for interest prior 
to judgment or for punitive damages. 


1 
| 
\ 
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STATEMENT OF POINTS ! 

1. In this Federal Tort Claims Act suit, the 
District Court abused its discretion and denied ap- 
pellant's Fifth Amendment rights in refusing to order 
that appellant, a federal prisoner at Springfield, Mo., 
be brought by the United States to the District of 
Columbia for trial. | 


2. Appellant's Fifth Amendment rights to equal 


treatment and to a fair trial of his claim were denied 
by the District Courts’ order dismissing this case for 


“want of prosecution after the United States and the 


District Court refused to have appellant brought from 


| 


the federal penitentiary at Springfield, Mo., to the 


District of Columbia for trial. | 
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SUMMARY OF ARGUMENT 


1. In refusing to order the United States to 


transfer appellant, a federal prisoner, to the District . 


' of Columbia for the trial of his claim, the District 
Court has effectively frustrated the intent of Congress 
that prisoners should be allowed to file Federal Tort 
Claims Act suits. Appellant is being involuntarily 
prevented from testifying personally before the Court 
‘in support of his claim, and he is therefore being 
denied a fair trial of his claim. Appellant's ere 
arose in the District of Columbia while he was confined 
here in the custody of the United States. Therefore, 
he is entitled to file suit here, and the United States 
should not be permitted to prevent a fair and thorough 
trial of his claim by transferring him to another jur- 
isdiction. 

2. The District Court should not have dismissed 
appellant's claim for want of prosecution merely because 
he was involuntarily prevented from being present at 
the time set for trial. Dismissal for failure to pro- 


secute is proper only when the failure to go forward 
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| 
| 
is the fault of the party, which is not the case here. 
The dismissal deprived appellant of his fundamental 
right to a trial of his claim, and deprived him of 


equal treatment since a non-prisoner would have been 


able to appear and thereby prevent dismissal. 


ARGUMENT 


With respect to both point I and point II, 
appellant desires the Court to read the following 
portions of the record: ! 


Complaint, filed Sept. 2, 1964. 


Answer, Nov. 10, 1964. 


Pretrial proceedings, Feb. 14, 1967. 


Motion to compel defendant to deliver 
plaintiff to the District of Columbia 
for trial and to postpone trial | \date, 
Jan. 11, 1968. | 


Opposition to motion to compel defen- 
dant to deliver plaintiff to the 
District of Columbia for trial, 

Jan. 15, 1968. | 


Order entered Feb. 9, 1968. 
Order entered Feb. 28, 1968. 
I. 
The District Court abused its discretion and 
. denied appellant's fundamental rights in refusing to 


order that appellant be transferred to the District 
of Columbia for the trial of his claim. , 
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In the Federal Tort Claims Act, Congress has 
waived the governmental immunity from liability of 
the United States for tortious conduct of its em- 
ployees, and has agreed to be liable for such torts 
to the same extent as would a private person. See 
28 U.S.C. $§ 1346(b), 2674. In enacting the Act, 
Congress intended that federal prisoners should be 


able to present claims for negligent conduct by the 


persons having their custody. Thus in United States 


v. Muniz, 374 U.S. 150 (1963), the Supreme Court held 
that under the Federal Tort Claims Act a person can 


sue to recover damages from the United States Govern— 


ment for personal’ injuries sustained during confine- 


ment in a federal prison, by reason of the negligence 


of a Government employee. (The exceptions to such 


liability contained in 28 U.S.C. § 2680 are not ap- 


plicable to this case. See Fleishour v. United States, 
244 F. Supp. 762, 766 (N.D. Ill. 1965). For example 
of allowance of recovery under the Muniz rule, see 


Cohen v. United States, 252 F. Supp. 679 (N.D. Ga. 1966).) 


bs Bote 


| 
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In the instant case the Government seeks to 
thwart the Muniz ruling by the simple expedient of 
refusing to transfer the prisoner to the forum juris- 
diction for the trial of his claim. This Court may 


take judicial notice that federal prisoners are sub- 


ject to being moved from one institution to another at 
the direction of the Government. (Appellant, for ex- 
ample, went from Norfolk, Va. City Jail to St. Eliza- 
beth's Hospital, Washington, D. C., where his injury 
occurred, then back to Norfolk, va., then to Lewisburg, 
Pa., and then to Springfield, Mo.) The Federal Tort 
Claims Act can be of little comfort to a federal prison- 
er if, by reason of transfer to another institution, 
he is rendered unable to appear and present) his claim 
in the forun. | 
If the United States contends that an order to 
bring appellant to the District of Columbia for trial 
might open the "floodgates" for federal prisoners to. 
file frivolous suits with the aim of being ened 
to another area for trial (although it is difficult to 


see why they would be so motivated), suffice it to say 


that this very same argument was presented and rejected 
in United States v. Muniz, supra, 374 U.S. at 162, 163- 
64. 


| 
| 
if 
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It is conceded, of course, that the issuance of 
a writ of habeas corpus ad testificandum for the 
production of witnesses who are confined in jail is 
subject to the exercise of a sound judicial discretion, 
particularly where production would be at government 
expense. See Neufield v. United States, 73 App. D.C. 
174, 118 F.2d 375, 385 (1941); In re Thaw, 166 Fed. 

71 (3d Cir. 1908). However, the instant case involves 
not an ordinary witness, but rather a party to the 
action, who was removed from the forum jurisdiction 
by the United States. 

Appellant recognizes that there is a theoretical 
alternative to his personal appearance and testimony 
at the trial of his claim. This would be by the tak- 
ing of his oral deposition, and the presentation of 
the transcript of the deposition to the Court at trial. 
' But is this a fair and satisfactory alternative? The 
District Judge acting as trier of the facts would be 
unable to observe appellant's appearance and manner, 
the way in which he presented his testimony, and all 
the other factors that might affect credibility. On 
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the other hand, the witnesses for appellee would be 
able to appear and testify personally. It) seems that 
there must be some advantage to the side that presents 
"live” testimony against the side that has only "paper" 
testimony, particularly where the case proneate close 
factual questions which must to a great extent be re- 
solved on the basis of credibility. Moreover, appel- 
lant's attorney would have the disadvantage of not 


having appellant present to hear the testimony of ap- 


pellee's witnesses and perhaps point out errors or in- 
consistencies which appellant’s attorney alone might 
not be able to discern. Fairness would seem to require _ 
that a federal prisoner should be able to testify per- 
sonally in support of his claim, as any other litigant 
is able to do. | 
Therefore the District Court abused its discretion, 
and violated appellant's Fifth Amendient due process 
rights to a fair trial and equa treatment, in refus- 
ing to order the United States to permit appellant to 


be personally present for the trial of his clain. 
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II. 
Appellant's Fifth Amendment rights were violated 
by the District Court's dismissal of his case for want 


of prosecution when he was unable to appear at the 
time set for trial. 


If fairness requires that appellant be permitted 
to be present at the trial of his claim, all the more 
does it require that his case not be dismissed for 
"want of prosecution" because he was involuntarily 
absent due to his Continenente The United States re- 
fused voluntarily to bring appellant to the District 
of Columbia for trial. The District Court denied 
appellant's motion to require the United States to 
bring him here for trial. And when he therefore could 
not appear at the time set for trial, the Court dis- 
missed his case for “want of prosecution." 

Clearly this procedure violates fundamental con- 
cepts of fair play and equal treatment. A litigant 
is entitled to a fair trial of his claim, In Twining 
v. New Jersey, 211 U.S. 78, 110-11 (1908), the Supreme 


. Court said that “notice and opportunity for hearing" 


is one of the “two fundamental conditions, which seem 


15. 


to be universally prescribed in all systems of law 
established by civilized countries. .. ” See also 
Postal Telegraph Cable Co. v. Newport, 247 U.S. 464, 
476 (1918); Anderson Nat. Bank v. Luckett, 321 U.S. 
233, 246 (1944); Jacob v. Roberts, 223 U.S. 261, 265 
(1912). Yet the actions of the United States and the 
rulings of the District Court have deprived appellant 
of his day in court. 
Moreover, appellant has not received equal treat-— 
ment because a claimant, in the same position as ap- 


pellant, who was not a federal prisoner would be able 


to appear for trial and thereby prevent his claim from 
being dismissed for failure to prosecute. ce. Griffin 
v. Illinois, 351 U.S. 12 (1956); Draper v.| Washington, 
372 U.S. 487 (1963); Coppedge v. United States, 369 


U.S. 438 (1962). . : 
While failure to prosecute is a valid ground for 
dismissal under Rule 41(b), Fed.R.Civ.P., 28 U.S.C.A., 


this sanction may be applied only when the failure to 


16. 


go forward is the fault of the plaintiff. See 5 
Moore's Federal Practice Par. 41.11 (2d ed. 1968); 
cf. Rankin v. Shayne Bros., Inc., 98 U.S. App. D.C. 
214, 280 F.2d 55 (1960). Thus, in Wong Don Hong v. 
Dulles, 218 F.2d 69 (10th Cir. 1954), two persons 
living in|China had filed actions for declaratory 
judgment declaring them to be nationals of the United 
States. The Court of Appeals held that the District 
Court erred in dismissing the cases for failure to 
prosecute when plaintiffs were unable to gain entry 
‘into the United States to appear at the trial. (Their 
request for temporary entry for the trial was pend- 
ing before the State Department but had not been 
acted upon.) Dismissal was not warranted even though 
"it was not apparent if or when appellants might be 
able to appear for trial." 218 F.2d at 71. 

The procedure followed by the District Court, 
therefore, deprived appellant of due process and equal 
protection of law in violation of the Fifth Amendment 
to the United States Constitution. 

At the very minimum, the District Court should 


have held the proceeding in abeyance until such time 
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as plaintiff was released from prison and therefore 


able to appear for trial. Preferably, the) Court 


should have ordered appellant to be transferred by 


the United States to the District of Columbia for the 


trial, as discussed under point I. 


CONCLUSION 


1 
! 
i 


| 
| 
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For the reasons stated above, appellant respect— 


fully suggests to this Court that appellant's consti- 


tutional rights to a fair trial of his claim and to 


equal treatment were denied by the Court below. It 


is therefore requested that the orders of the District 


Court be reversed and this case remanded for trial, 


with instructions that the plaintiff be transferred 


by the United States to the District of Columbia for 


the purpose of trial, or that the taking of appellant‘*s 


oral deposition be permitted and the trial | 


the basis of that deposition. 


proceed upon 


Respectfully submitted, 


Robert M. Goolrick 
1250 Connecticut Avenue, N.W. 


Washington, D. C. 2 


0036 


Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy of the attached 
Brief for Appellant was personally delivered to 
Arnold T. Aikens, Assistant United States Attorney, 


Attorney for Appellee, this day of June, 1968. 


Robert M. Goolrick | 
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STATEMENT OF THE ISSUE 
Whether the district court abused its discretion 
in dismissing this case for lack of prosecution when 
plaintiff's attorney, having had almost a year to make 
arrangements for the production of his client or the 
taking of his deposition, failed to do so. 


This case has not previously been before this Court. 
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UNITED STATES OF AMERICA 


ON APPEAL FROM THE UNITED STATES DISTRICT 
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BRIEF AND APPENDIX FOR THE APPELLEE 


STATEMENT OF THE CASE 


On September 2, 1964, Arthur Hannah commenced this 
Federal Tort Claims Act suit for damages he pllegedly 
sustained in September of 1962, while confined as a federal 
prisoner. On the date his complaint was filed, and at all 


times subsequent, he has been incarcerated in the United 
States Penitentiary at Springfield, Missouri. His com- 
plaint alleges that while confined in St. Elizabeth's _ 
Hospital, Washington, D. C., he slipped, fell and was 

injured when a bedside locker he had been moving struck 


him across the forehead. He further alleged that employees 
of the United States were negligent in directing him to 
move the locker on a slippery floor and in failing to provide 
him with adequate medical treatment. Issue was joined and 
attorneys for both parties proceeded with discovery. 

In January of 1966, plaintiff's attorneys moved for 
an order compelling the United States to deliver him to 
Washington for a physical examination. In opposition to 
this motion the Government stated, inter alia that plaintiff 
could "be examined by a doctor of his choice from the 
Springfield, Missouri area. The physician's deposition may 
be taken subsequently by plaintiff. Defendant assures 
plaintiff it will secure the cooperation of prison officials 
in obtaining this examination at Springfield." (Opposition 
to Motion etc., filed January 27, 1966). 

On February 4, 1966, the pretrial examiner recommended 
that the “motion be denied without prejudice, however, to 
be renewed if felt necessary, after the expiration of a 
reasonable time for the plaintiff's counsel to have made 
other arrangements for the procurement of the examination 
desired, or the production of plaintiff in Washington, D. C. 
other than at government serene, (Pretrial order dated 
February 4, 1966) Thereafter Hannah's attorney continued 


his discovery but did not make the “other -srrengements" 


for his physical examination, 


1/ Pursuant to Local Rule 9{1)(1) this recommendation became 
The order of the court when no objections were filed within 
five days. 

Ex 


On August 19, 1966, plaintiff's attorney filed a Certi- 
ficate of Readiness attesting that the case was “actually 
ready for trial". Ten days later, pursuant to Local Rule 


11(a), the case was placed on the Ready Calendar. 
On February 14, 1967, pre-trial proceedings were held, 
and a pre-trial order was entered. It provided, inter alia, 


that: | 
It is stipulated that D may. . take the 
deposition of P, if and when he is brought 
to the District of Columbie prior to trial. 


It is further stipulated that both 
P and D may have a medical examination 
of P prior to trial, P by a private 
physician, and D by a physician of D's 
choice, provided it shall not interfere 
with trial date. | 


1 


* * % 


At pretrial, counsel for D requested 
counsel for plaintiff to review the evidence 
in his possession, after receipt of P's 
medical records up to date, to determine 
whether he feels the caSe should be 
prosecuted further. Counsel for P agreed 
to do so after receipt of further |infor- 
mation which counsel for D HSE SE furnish. 


In view of the fact that P is confined 
atSpringfield, Missouri as a Federal prisoner, 
the Examiner directed counsel to take up 
with the Assignment Judge the matter of 
producing P in the District of Columbia 
for the trial and, if this be permitted, 
fixing of a firm trial date. if 

| 
ST 
2/ Pursuant to Local Rule 12(f) this pretrial order became 
The order of the District Court, when no objections were 
filed within’ five days. 


— 


By postcard dated March 30, 1967, the parties were 
advised that the case "has been placed on the Daily assign- 
ment of Non-Jury cases for March 31, 1967." Subsequently, 
by postcard dated September 6, 1967, the parties were advised 
that the case "has been placed on the Daily assignment of 
Non-Jury cases for September 18, 1967." During this period 
and contrary to the direction contained in the pre-trial 
order of February 14, 1967, plaintiff's attorney did not 
"take up with the Assignment Judge the matter of producing . 
fHannah] in the District of Columbia for the trial" and 
the case was finally set for trial on January 11, 1968. 
Having done nothing in the interim, plaintiff's attorney then - 
moved for an order compelling his client's delivery to 
Washington, D. C. at Government expense and to postpone the 
trial date until he was produced for trial. (Motion filed 
January 8, 1968) 

In its opposition, the United States pointed out that 
the action was not brought in forma pauperis (28 U.S.C. 1915) 
and in as much as the issuance of a writ of habeas corpus ad 
testificandum for the production of a witness at the expense 
of the Government is discretionary it must be timely filed 
and there must be a showing that the litigation is meritorious, 
citing Neufield v. United States, 73 App. D. C. 174, 184, 118 
F. 2d 375, 385.(1941), certiorari denied 315 U.S. 798. The Government 
contended that neither of these two conditions were met. . 
First, although the pre-trial order of February 14, 1967, 
directed plaintiff's attorney to take up with the Assignment 


ip 


Judge the matter of producing his client for trial he did 
nothing until the case had been set for trial almost a year 
later. Second, it was pointed out that "plaintiff has failed 


to demonstrate that this litigation is meritorious. After 
lengthy discovery conducted, an examination of plaintiff's 
complete medical records, and a cooperative Search by counsel 
for both sides for all information bearing on the issues, 
plaintiff's alleged claims are totally unsubstantiated. The 
action is frivolous." (Opposition to motion ete., filed 
January 15, 1968). | 
Judge McGuire, in a brief order entered February 9, 1968, 
denied plaintiff's motion. 
Plaintiff's counsel again did nothing until the case 
was re-set for trial on February 23, 1968. On that date 
he renewed the motion which had been denied by Judge McGuire 
(App. 2a-3a) and for the first time requested leave to take 
his client's deposition in Springfield, Missouri. (App. 30) 
In its response, the Government again pointed out that the 
motions were not timely and that a thorough investigation 
revealed the case to be frivolous. This was not contradicted 
by plaintiff's attorney. (App. 4a). 
Judge Gesell, in an order entered February 28, 1968, 


denied plaintiff's motion and dismissed the action for want 
of prosecution. (App. 6a). | 


/ For the convenience of the Court, we have reproduced in an 
ppendix to this brief the transcript of the February 23, 1968, 
hearing, and the order of the district court dismissing the 
action. | 


| 
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Hannah was granted leave to appeal without prepayment of 
fees and costs and on April 26, 1968, filed a notice of 
appeal. 

SUMMARY OF ARGUMENT 

Where plaintiff's attorney had almost a year and a 
half from the time he certified that the case was actually 
ready for trial within which to make arrangements for the 
production of his client or to take his testimony by depo- 
sition, and where he had almost a year to comply with the 
directive in the pre-trial order that he make those arrange- 
ments, but failed to do so until the case was set for trial, 
the district court did not abuse its discretion in dismissing 
the action for lack of prosecution. 

ARGUMENT 
THE DISTRICT COURT DID NOT ABUSE ITS 
DISCRETION IN DISMISSING THIS CASE FOR 
LACK OF PROSECUTION 

There is no doubt that the district courts have the power 
to dismiss actions for lack of prosecution. Link v. Wabash 
Railroad Co., 370 U.S. 626. (1962); Slavitt v. Meader, 107 App. D.C. 
396, 278 F. 2a 276 (1960), certiorari denied 364 U.S. 831; Sokolin v. 
Estes, 76 App. D. C. 357, 131 F. a 351 (1942); Rule 41(b), 
Federal Rules of Civil psocsmeiae The exercise of such 


power rests within the sound discretion of the court and may 


4/ Rule 41(b) provides in relevant part: 


Involuntary Dismissal: Effect Thereof. 

For failure of the plaintiff to prosecute 
* * * a defendant may move for dismissal 
of an action or of any claim against him. 
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not be overturned absent a clear showing that the dismissal 
_ amounted to an abuse of discretion. Link v. Wabash Rail- 
road Co., Supra; Slavitt v. Meader, supra. It is clear from 
the record in this case that the district court did not abuse 
its discretion. 
Following his certification that the case| was "actually 
ready for trial" plaintiff's attorney took up with the 
Assistant Pre-Trial Examiner the problems he faced resulting 
from the incarceration of his client in Missouri. On February 
14, 1967, the Examiner “directed counsel to take up with the 
Assignment Judge the matter of producting [Hannah ] in the 
District of Columbia for the trial" Hannah's attorney did 
nothing. He did nothing even after being prodded by tne 
two notices informing him that the case was being placed on 
the Daily Assignment calendar. The directive in the pre-trial 
order was never complied with. Im fact, nothing was done 


until the case was actually set for trial on January 11, 


1968. Then for the first time, plaintiff's attorney moved 

to have his client delivered to Washington, D. c. at Govern- 
ment expense, and to postpone the trial date untid he was 
produced for trial. The motion was not only untimely but there 
was no showing that the case was meritorious which would have 


justified bring the pleintiff to the District of Columbia at the 


/ 
expense of the Government. See Neufield v. United States, a 


5/ To compell the production of prisoners at Government expense, 
regardless of the merits of their claims, might! well deluge 

the courts with frivolous suits. It would also furnish pri- 
soners an easy method for obtaining a vacation from prison 

life. | 


— | 


On February 9, 1968, Judge McGuire denied plaintiff's 
motion and the case was re-set for trial on February 23, 1968. 
Plaintiff's attorney similarly did nothing in this interim 
period but waited until the day set for trial when he renewed 
the motion which Judge McGuire had denied and, for the first 
time, sought leave to take his client's deposition. 

Plaintiff's attorney had almost a year and a half from 
the date he certified that he was “actually ready for trial" 
within which to make suitable arrangements for the trial, 
either by producing his client for trial at other than 
Government expense or by taking of his testimony by deposition. 
He did nothing until the case was set for trial. Under these 
circumstances Judge Gesell certainly did not abuse his dis- . 
cretion in dismissing the action for want of prosecution. 

The case of Sokolin v. Estes, supra is pertinant in 
this regard. There, after the cause had been placed on the 
trial docket, the attorney for the absent plaintiff moved for 
an order authorizing the taking of his client's deposition. 
The motion was denied and the case was set for trial. At 
the trial date, plaintiff's attorney was not ready to proceed 
in the absence of his client and the case was dismissed for 
lack of prosecution. On appeal this Court stated (76 U.S. 
“App. D. C. at 357, 131 FP. 2d at 351): 

On this appeal the only points made 
are that the refusal of the court to authorize 
the taking of the deposition in Chicago 
and the court's subsequent order dis- 
missing the case were arbitrary. We 


think there is no merit to either con- 
tention. Counsel for appellant was entitled 


ge 


as of right to take his client's depo- 
sition in Chicago, or elsewhere, as soon 

as answer was filed. No application to 

the court was required and the refusal 

of the court to enter the requested order 

was doubtless because it was unnecessary. 
After being advised that his client was 

in Chicago and would not return to Washington, 
counsel had three months in which to take 

the deposition and otherwise prepare for 
trial, and his failure to do so was nespon- 
Sible for the dismissal. 


Likewise here, counsel for plaintiff's attorney hed 
almost a year within which to comply with the directive con- 
tained in the pre-trial order and make suitable arrangements 
with the Assignment Judge for the production of his client 
for trial or to seek to take his testimony by henoortion 
(Rule 26(a) Federal Rules of Civil Procedure). He did not, 
and his failure to do so was responsible for the cares 
Furthermore, contrary to his present contention that he was 
prevented from bringing his client to Weshington for the triel, 
at no time did he request that his client be brought here 
at his own expense. Such a request, of course, would heave 


been granted. 


6/ This, of course, dist ishes the present: case from 
Wong Don Ho Dulles, 218 F. 2d 69 (C. A. 10, 1954 ) mezted upon 
by eee oe hat case the persons living in China he 


followed the applicable administrative procedure and = 

@ request pending for temporary entry into the United States 

for the purpose of prosecuting their citizenship claim. 

Here, however, Hannah's attorney failed to comply with the 
re-trial order's directive to make suitable arrangements 

with the Assignment Judge for the trial, and ae has not 

dilligently prosecuted this case. | 


-Ge 


CONCLUSION 
For the foregoing reasons it is respectfully submitted 
that the order of the district court be affirmed. 


EDWIN L. WEISL, Jr.,; 
Assistant Attorney General, 


DAVID G. BRESS, 
United States Attorney, 


JOHN C, ELDRIDGE, 
RALPH A. FINE, 


Attorneys, 
Department of Justice, 
Washington, De oR 20530. 


August, 1968 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
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ARTHUR HANNAH, 
Plaintiff 


Civil Action No. 
2162-64 


Ve 


UNITED STATES OF AMERICA, 


Defendant 


ee 8¢@ @8 @6@ 80 @8 £8 @e e808 @e a8 


Washington, D. ‘on 
February 23, 1968 


The above-entitled cause came on for trial before 
the HONORABLE GERHARD A. GESELL, United States District Judge, 
at 1:45 p.m. 

APPEARANCES : 


ROBERT M. GOOLRICK, Esq., 
Counsel for Plaintiff 


ARNOLD T. AIKENS, 


Assistant United States Attorney, 
Counsel for Government 


la 


PROCEEDINGS 
America, Civil Action 2162-64. 

MR. GOOIRICK: I am appearing for the Plaintiff, 
Your Honor. May I address the Court? 

THE COURT: You may. 

MR. GOOLRICK: Your Honor, this is a Federal Tort 
Claims Act complaint brought by a Federal prisoner. The 
complaint alleges that the Plaintiff was injured while being 
held in Saint Elizabeth's Hospital and he alleges appropriate 
acts of negligence, 

Subsequent to the accident, the Plaintiff was moved 
first to Norfolk, Virginia, for his trial; and after con- 
viction he was moved to Lewisburg, Pennsylvania, the 
Federal Prison there; and at some later time he was moved 
to Springfield, Missouri. 

The case has now come on for trial after discovery 
has been conducted and a motion was made on behalf of the 
Plaintiff to deliver him to the District of Columbia to 
appear at the trial of this case and was denied by 
Judge McGuire. 


At this time, Your Honor, I would like to renew 


2a 


| 3 
my motion to bring the Plaintiff here for the trial of this 
case. Otherwise, we have no way to proceed except by taking 
deposition, which seems to me to be an ER way to 
present the testimony of the Plaintiff. 
The accident did happen here in the District of 
Columbia, in Saint Elizabeth's Hospital, and it seems to me 
that it would be fair and just for the united States to 
return this man to the District of Columbia so that he may 
present his claim. 
THE COURT: You made all those arguments to 
Judge McGuire, I take it. : 
MR, GOOLRICK: I did. 
THE COURT: I am not going to change Judge McGuire’: 


ruling. Judge McGuire's ruling stands. 


MR. GOOLRICK: May I make an alternative motion, 
Your Honor, that we be permitted then -4f this ruling will 
stand -- to take this man's deposition in Springfield, 
Missouri as evidence in this case? : 

TH: COURT: Well now, Judge NeGuire's ruling is 
very recent, isn't it, Pebruary of this year? 3 

MR. GOOLRICK: Yes, Your Honor. It didn't apply 


to the point of the deposition. I don't think that is a very 


32 


4 
good way to try the case but if we have no other way, I 
suppose we would have to do it that way. 

|THE COURT: How do you feel about the second motion? 

MR, AIKENS: Your Honor, we oppose the taking of 
the deposition now for several reasons. We don't think it 
is appropriate. All discovery has been cut off. And for 
those reasons stated in our opposition before Judge McGuire. 
Basically there were three reasons: Number one, this is not 
an in forma pauperis case and I know of no authority which 
would authorize payment by the United States to bring this 
man here. 

‘Number two, in three and a half years of discovery, 
we have not been able to substantiate one single fact in 
support of Plaintiff's claim in this case. Plaintiff's 
counsel and myself have worked very closely. It is, I 
represent to the Court as an officer of the Court, a 
frivolous case. That was our second ground. 

And the third one, of course, was the timeliness 
of the motion, and it applies here to this motion to take 
it by deposition. 

I, therefore, move at this time, Your Honor, to 
dismiss for want of Beemer toe 


THE COURT: The motion will be granted. 


ha 


Will you file an appropriate form of order. 


MR. AIKENS: Yes, Your Honor. 


CERTIFICATE OF COURT REPORTER 


i 
! 
| 
| 


| 
| 
| 
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I, Ida Z. Watson, certify that I reported the 


proceedings in Civil Action No. 2162-64, Arthur Hannah v. 


United States of America, on February 23, 


foregoing is the official transcript. 
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Oy rer ohare 
\ Seer, 


[Caption omitted ] 


ORDER 


This cause having come on for trial without @ jury and 
plaintiff having represented he cannot go forward, and the Court 
then having considered plaintiff's oral request to reconsider the 
motion to compel plaintiff's delivery by defendant United States 
of America to the District of Columbia, or, in the alternative, 
to authorize the taking of plaintiff's deposition in Missouri, 
defendant's opposition thereto, and defendant's motion to dismiss 
for want of prosecution, it is by the Court this 28th day of 


February 1968, 
ORDERED that pleintiff's motions be reconsider the motion to 
compel plaintiff's delivery to the District of Columbia, or, in 
the alternative, to authorize the taking of palintiff's deposition 
be, and they hereby are, denied, and it is further 
ORDERED that defendant's motion to dismiss for want of 


prosecution be and it hereby is granted and that the action be 
and it hereby is dismissed with prejudice, without costs. 
| 


| 
/s/ Gerhard A. Gesell 


